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Honorable Mayor and Members of the City Council: 

 

This performance audit examines the Human Relations Department‟s 2007 certification of TWS 

Technical Services, LLC (TWS) as a minority business enterprise (MBE).  We undertook the audit due to 

concerns raised about contracting issues related to the CenterPoint/Richards-Gebaur development project 

in City Council Resolution 101060 and completed the audit when additional information became 

available in an arbitration ruling. 

 

The city should not have certified TWS as a Minority Business Enterprise (MBE) qualified to perform 

excavation, hauling, grading, and sewer construction projects.  Information in TWS‟s MBE application 

and supporting materials should have raised concerns that initiated a more thorough examination by the 

city‟s Human Relations Department.  

 

Arbitration materials support a finding that TWS did not have the necessary experience to be certified to 

perform construction activities.  TWS was not “qualified” under the city‟s MBE ordinance and other 

qualified and certified firms lost out on the opportunity to participate in major construction contracts.  In 

addition, other jurisdictions may have relied on the Human Relations Department‟s certification of TWS. 

 

We make recommendations to identify and correct weaknesses in the certification processes; to ensure the 

future integrity of the certification process; to evaluate reported MBE participation by TWS; and to notify 

others who may have relied on the Human Relations Department‟s certification of TWS.  

 

We shared a draft of this report with the director of human relations on May 23, 2013.  His response is 

appended.  We would like to thank staffs from the Economic Development Corporation of Kansas City, 

Missouri, the Port Authority of Kansas City, Missouri, and the city‟s Human Relations and Law 

departments for their assistance.  The auditor for this project was Nancy Hunt. 

 

 

 

 

Gary L. White 

City Auditor 
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_____________________________________________________________________________________ 

Introduction 
 

 

_____________________________________________________________________________________ 

Objective 
 

We conducted this audit of the city‟s certification of TWS Technical 

Services, LLC as a minority business enterprise (MBE) under the 

authority of Article II, Section 216 of the Charter of Kansas City, 

Missouri, which establishes the Office of the City Auditor and outlines 

the city auditor‟s primary duties.  This performance audit grew out of 

City Council Resolution 101060 which directed the city auditor to look 

at contracting issues related to the development of the former Richards-

Gebaur Air Force base project.
1
  We completed this audit when 

additional information from an arbitration ruling became available.    

 

A performance audit provides findings or conclusions based on an 

evaluation of sufficient, appropriate evidence against criteria.  

Performance audits provide objective analysis so that management and 

those charged with governance and oversight can use the information to 

improve program performance and operations, reduce costs, facilitate 

decision making, and contribute to public accountability.
2
 

 

This report is designed to answer the following question: 

  

 Did the city‟s Human Relations Department properly certify 

TWS Technical Services, LLC, as a minority business 

enterprise? 

 

_____________________________________________________________________________________ 

Scope and Methodology 
 

Our review focuses on the Human Relations Department‟s certification 

of TWS Technical Services, LLC (TWS) as an MBE and the potential 

effects of that certification.  Our audit methods included: 

 

                                                      
1
 Resolution 101060 was adopted on December 16, 2010.  It reads in part “The City Auditor should focus upon the 

grading and excavation work done at the Project site…including the certification by the City of minority and women 

business enterprises…” 
2
 Comptroller General of the United States, Government Auditing Standards (Washington, DC:  U.S. Government 

Printing Office, 2011), p. 17. 
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 Identifying the city requirements for MBE certification to 

establish criteria. 

 

 Reviewing TWS‟s application and supporting documentation to 

identify information used to support the certification. 

 

 Interviewing Human Relations Department (HRD) staff and 

using staff notes and work products to understand the process 

and thinking that led to TWS‟s certification. 

 

 Comparing information contained in an arbitration between 

TWS and Kissick Construction Company, Inc. (Kissick) with 

information submitted by TWS in support of its application to be 

certified as an MBE. 

 

 Reviewing contracts, and projected and reported MBE 

participation for TWS on two CenterPoint/Richards-Gebaur 

projects to determine potential consequences of the TWS 

certification.     

 

We conducted this performance audit in accordance with generally 

accepted government auditing standards.  Those standards require that 

we plan and perform the audit to obtain sufficient, appropriate evidence 

to provide a reasonable basis for our findings and conclusions based on 

our audit objectives.  We believe that the evidence obtained provides a 

reasonable basis for our findings and conclusions based on our audit 

objectives.   

 

We sent a memoranda to the director of human relations with 

information related to the interpretation of a certification requirement.  

No other information was omitted from this report because it was 

deemed privileged or confidential.   

 

_____________________________________________________________________________________ 

Background 
MBE/WBE Program 

 

The city‟s Minority and Women‟s Business Enterprise (MBE/WBE) 

Program is described in chapter 38 of the city‟s Code of Ordinances 

(code).
3
  The program aims to remedy the ongoing impact of 

discrimination by encouraging and increasing  MBE/WBE  participation 

                                                      
3
 In this report we site the sections of the city‟s Code of Ordinances in effect at the time of TWS‟s certification. 
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in procurement and contracting  processes.  The code includes eligibility 

requirements for MBE/WBE certification. 

 

The Port Authority, under the terms of an annual contract with the city, 

encourages MBE/WBE participation in its contracts.  CenterPoint 

Properties Trust entered into a participation agreement with the Port 

Authority in April 2007.  This agreement established an obligation for 

the developer to create contracting opportunities for minority and women 

owned businesses in its development of the former Richards-Gebaur 

property.  The agreement also established standards that must be met 

before MBE/WBE participation may be counted towards MBE or WBE 

goals.  The agreement contained a minimum 18 percent overall project 

MBE goal for each phase of the project.  

 

Relationships 

 

The Port Authority of Kansas City, Missouri, (Port Authority) is 

responsible for certain economic development efforts throughout Kansas 

City.  As a part of these efforts, the Port Authority selected CenterPoint 

Properties Trust, to be the developer of a portion of certain property 

formerly known as the Richards-Gebaur Air Force Base.
 4  

CenterPoint 

Properties Trust purchased a portion of the former Richards-Gebaur 

property from the Port Authority in April 2007.    

 

CenterPoint Properties Trust transferred its development obligations to 

CenterPoint Kansas City One LLC (CenterPoint). 
 
In developing the 

former base into an intermodal freight center, CenterPoint selected J.E. 

Dunn (Dunn) to be the project manager.  Dunn in turn contracted with 

Kissick to provide excavation and site preparation services.  Kissick then 

subcontracted a majority of its work to TWS.  (See Exhibit 1.)  TWS was 

certified as an MBE and disadvantaged business enterprise (DBE) 

eligible to perform environmental consulting, excavation, hauling, 

grading, and sewer construction.  

 

The owner of TWS is an attorney.  His firm, The Session Law Firm, was 

certified by the city as an MBE in the areas of environmental consulting 

and legal services.  The law firm provided legal services to the Port 

Authority for many years, including representing the Port Authority in its 

role as oversight authority for the privatization and redevelopment of the 

former Richards-Gebaur property.  The firm provided assistance to the 

                                                      
4
 The Port Authority sold portions of the former Richards-Gebaur property to CenterPoint Properties Trust, a 

Maryland real estate investment trust.  CenterPoint Kansas City One LLC, an Illinois limited liability company 

registered in the state of Missouri, is the successor to CenterPoint Properties Trust under the development agreement 

by assignment.  CenterPoint Kansas City One, LLC was the developer of the property.  
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Port Authority in environmental remediation, real estate development 

and redevelopment, minerals management and legal issues arising from 

the privatization and redevelopment of the former air force base.
5
 

 

TWS/KC LLC was a joint venture formed by TWS and Kissick in 

October 2007 to obtain CenterPoint contracts.  HRD denied TWS/KC 

LLC‟s application for MBE certification on December 18, 2007.  

 

Exhibit 1.  Identification of Relationships 

Sources:  HRD and EDC files and Arbitration. 

 

Arbitration 

 

Arbitration is one method of alternative dispute resolution.  Rather than 

going to court to have a judge or jury determine the outcome of a 

disagreement, the parties to a dispute may select an impartial third party 

to receive evidence, hear testimony, and impose a final and binding 

decision that is enforceable by the courts.   

 

Kissick and TWS eventually had a disagreement involving two 

subcontracts for CenterPoint work.  Both of the subcontracts contained 

                                                      
5
 In January 2011, the Office of United States Attorney for the Western District of  Missouri, issued a news release 

announcing the closure of its preliminary inquiry into potential violations of federal law by the Kansas City Port 

Authority and William Session.  According to the news release, “Neither the Kansas City Port Authority nor 

William Session are targets or subjects in any federal investigation.” 

Port Authority of 

Kansas City 

CenterPoint                 

Developer

The Session Law Firm                     

Legal Services 

Contractor

JE Dunn                      

Project Manager

Kissick                        

Prime Contractor 

Excavation & Site 

Preparation

TWS/KC LLC                           

Joint Venture of TWS 

and Kissick

TWS Technical 

Services, LLC  

Subcontractor 

Excavation & Site 

Preparation
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an arbitration clause and an arbitration was conducted in accordance with 

the Construction Industry Arbitration Rules of the American Arbitration 

Association.  After the arbitration, the party‟s dispute continued in the 

Missouri courts and some arbitration materials became public.  These 

materials offer insights into the information TWS submitted in support of 

its application to become certified as an MBE.  (See Appendix A for 

arbitration materials, contracts, and court orders related to two 

CenterPoint project contracts.) 
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_____________________________________________________________________________________ 

Findings and Recommendations 
 

 

_____________________________________________________________________________________ 

Summary 
The Human Relations Department should not have certified TWS 

Technical Services, LLC, as a minority business enterprise eligible to 

perform excavation, hauling, grading, and sewer construction projects.  

Information provided in TWS‟s application and in supporting materials 

should have raised concerns about TWS‟s ability to perform excavation, 

hauling, grading, and sewer construction.  Evidence in an arbitration 

between TWS and Kissick provides information that appears to be 

inconsistent with the materials submitted for TWS‟s certification.  

 

The improper certification of TWS resulted in legitimate MBEs losing 

the opportunity to participate in millions of dollars in construction 

contracts and probably resulted in CenterPoint being $3.8 million short 

of obtaining its MBE participation goals for two contracts.  In addition, 

two other jurisdictions requested copies of the Human Relations 

Department's on-site form and may have relied upon that information and 

the improper certification of TWS for other certifications. 

 

We recommend reviewing the certification process to identify and 

correct the weaknesses that permitted the certification of TWS; 

determining actions to protect the city‟s MBE and DBE programs from 

future certification submissions by the owner of TWS; reviewing MBE 

credit given for TWS‟s participation on city construction projects; 

determining the actions that should be taken by HRD when certification 

information and an improper certification were relied on by other 

jurisdictions; and notifying the Port Authority of the problems in TWS‟s 

certification and potential problems in participation credit for the 

CenterPoint projects. 

 

_____________________________________________________________________________________ 

TWS Should Not Have Been Certified as an MBE 
 

TWS should not have been certified as a minority business enterprise 

engaged in excavation, hauling, grading, and sewer construction. 

Information in TWS‟s MBE application and supporting materials should 

have raised concerns that initiated a more thorough examination.  An 

initial evaluation that TWS was “not certifiable” by HRD‟s MBE/WBE 

program manager should have raised concerns. 
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The arbitration materials confirm that TWS did not have the necessary 

experience to be certified for excavation, hauling, grading, and sewer 

construction.  TWS was not “qualified” under the city‟s MBE ordinance 

to perform excavation, hauling, grading, and sewer construction.  Other 

jurisdictions may have relied on the city‟s certification of TWS.  

 

Application Information Should Have Raised HRD’s Concerns 

 

The Human Relations Department should have looked more closely at 

the information it gathered in its certification of TWS Technical 

Services, LLC (TWS) as a minority business enterprise engaged in 

excavation, hauling, grading, and sewer construction.  The department 

did not address the close ties between TWS and a construction 

contractor, TWS‟s lack of equipment, or the timing of events related to 

TWS‟s completed construction contracts.  HRD overlooked information 

TWS listed on or provided in support of its application that should have 

raised concerns.  The speed of HRD‟s certification of TWS could have 

contributed to the improper certification of TWS. 

 

TWS’s claimed construction experience was tied to one contractor. 

In certifying eligible MBE/WBE firms, city code required HRD to make 

determinations concerning control.  Section 38-100.2 (7) (b) stated that 

“Only an independent business may be certified as a MBE/WBE.  An 

independent business is one the viability of which does not depend on its 

relationship with another firm or firms.”  Section 38-100.2 (7) (b) 3 went 

on to require “The director [of HRD] must examine the firm‟s 

relationships with prime contractors to determine whether a pattern of 

exclusive or primary dealings with a prime contractor compromises the 

independence of the potential MBE/WBE firm.” 

 

TWS‟s MBE application tied all of TWS‟s recently completed contracts 

to one contractor.  The application asks applicants to list its ten largest 

contracts completed in the past three years.  TWS listed only three 

contracts and all were subcontracts for Kansas storm sewer installation 

work with Kissick Construction Company.  

 

TWS lacked equipment to perform the storm sewer installation 

contracts.  Code section 38-100.2 (7) (m) required that “In determining 

whether a firm is controlled by its minority or women owners, the 

director shall consider whether the firm owns equipment necessary to 

perform its work.  However, the director must not determine that a firm 

is not controlled by minority or women individuals solely because the 

firm leases, rather than owns, such equipment, where leasing equipment 

is a normal industry practice and the lease does not involve a relationship 
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with a prime contractor or other party that compromises the 

independence of the firm.” 

 

According to TWS‟s certification file, the only non-office equipment 

TWS owned was a 10-year-old pickup truck and hand tools.  During the 

on-site visits and interview in late July 2007, the HRD compliance 

officer noted that TWS “rents equipment as needed,” had established an 

account with an equipment rental firm, but had not yet rented equipment.  

 

Each of the three storm sewer installation contracts TWS reported 

completing for Kissick required that TWS provide the necessary 

equipment.  The lack of equipment rental should have raised concerns 

because it is unlikely TWS could have completed storm sewer 

installations without more equipment than a pickup truck and hand tools.     

 

The timing of events raises questions about TWS’s experience.  

Although the storm sewer contracts were made over a 14-month-period, 

the jobs were all completed on May 31, 2007, five days before TWS 

filed its initial MBE application with the city‟s Human Relations 

Department.
 6
  Kissick issued three sequentially numbered checks as 

apparent payment for these jobs.  All of the checks were dated June 4, 

2007, the day before TWS submitted its initial application for MBE 

certification.
  
Completion of all projects and payments received just days 

before TWS submitted its MBE application should have at least raised 

concerns, but, the senior compliance officer reported that she did not 

notice the dates or sequence of the checks.  (See Exhibit 2.) 

 

                                                      
6
 According to TWS‟s July 12, 2007, transmittal letter for the new MBE application, TWS submitted an initial 

application on June 5, 2007.  TWS‟s letter indicated that HRD staff had raised issues with the June 5 application in a 

June 24, 2007, comment letter; however, HRD has been unable to provide us with a copy of the letter or the original 

application file.  The application and supporting materials may have been returned to the applicant.  Under code, had 

the city denied the original application, the firm would have been ineligible to reapply for two years.  A new 

application was received by HRD from TWS on July 13, 2007.  The transmittal letter for the new application says 

that “You will likely note several significant changes from the application we forwarded to you on June 5
th

, 2007.” 
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Exhibit 2.  TWS Experience Timeline  

Date Event 

3/1/2006 TWS Technical Services LLC, Articles of Organization. 

3/3/2006 
Georgia Secretary of State issues the Certificate of Organization for TWS 

Technical Services, LLC.  

3/16/2006 
Kissick subcontracts with TWS Construction Services

7
 for storm sewer 

installation in Olathe, Kansas. 

4/24/2007 
Kissick subcontracts with TWS Construction Services for removal, 

modification, and installation of storm sewers in Leawood, Kansas.  

5/9/2007 
Kissick subcontracts with TWS Construction Services for storm sewer 

installation in Shawnee, Kansas. 

5/29/2007 

TWS Technical Services, LLC, a foreign limited liability company, is 

approved to do business in the state of Kansas by the Kansas Secretary of 

State.
8
 

5/31/2007 TWS completed all three Kansas storm water subcontracts with Kissick. 

6/4/2007 Kissick issues three checks to TWS for work on the storm sewer projects. 

6/5/2007 
TWS files initial MBE application with the city’s Human Relations 

Department. 

6/6/2007 TWS opens an account with an equipment rental business. 

Source:  TWS Technical Services, LLC certification file.  

 

Although TWS‟s contracts with Kissick were dated between March 16, 

2006 and May 9, 2007, TWS Technical Services, LLC, was not 

registered as a foreign limited liability company by the Kansas Secretary 

of State until May 29, 2007, just two days before the jobs were 

completed and more than a year after TWS had signed the reported first 

Kansas sewer installation contract.  Kansas State Statute 17-76, 121 

requires that “before doing business in the state of Kansas, a foreign 

limited liability company shall register with the secretary of state.”   The 

timing of TWS‟s registration with the Secretary of State should have 

raised concerns. 

 

The owner’s multiple business interests should have raised concerns 

about the sufficiency of time available to manage TWS.  Code section 

38-100.2 (7) (j) required that “In order to be viewed as controlling a firm, 

a minority or woman owner cannot engage in outside employment or 

other business interests that conflict with the management of the firm or 

prevent the individual from devoting sufficient time and attention to the 

affairs of the firm to control its activities.  For example, absentee 

ownership of a business and part-time work in a full-time firm are not 

viewed as constituting control.  However, an individual could be viewed 

                                                      
7
 The three Kissick contracts were with TWS Construction Services.  TWS Technical Services, LLC was doing 

business as TWS Construction Services.   
8
 A “foreign” company does business in one state though it is organized in another state.  Because TWS was 

organized in Georgia, it is required to consent to certain conditions and restrictions in order to do business in other 

states.  TWS registered with the Kansas and Missouri Secretaries of State as a foreign limited liability company. 
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as controlling a part-time business that operates only on evenings and/or 

weekends, if the individual controls it all the time it is operating.”    

 

TWS was not anticipated to be a part-time operation.  On July 23, 2007, 

TWS‟s owner wrote to the HRD senior compliance officer assigned to 

his certification that “at least three contract opportunities (collectively in 

the mid to upper six figures and maybe more) are available to me and are 

dependent upon some kind of „early‟ signal about the potential for this 

company [TWS] to be certified in the near future.”   

 

During the site visit with HRD‟s senior compliance officer, TWS‟s 

owner responded that he was devoting 8 hours a day to TWS.  Earlier 

that year, during the site visit for the MBE certification of The Session 

Law Firm, the same owner had told the same senior compliance officer 

that he was devoting 8+ hours per day to his law firm.  Each of these two 

businesses would be a full-time endeavor and, based on the code, this 

raises concerns about the owner‟s ability to control the firms. 

 

The senior compliance officer‟s on-site visit notes from July 27, 2007, 

report that TWS is “planning to do some work in Atlanta.” Operation of 

a multi-location operation would further stretch the owner‟s capabilities 

and raise additional concerns regarding the owner‟s control of the firm.  

In addition, the certification memo did not address the owner‟s 

involvement in WTS Enterprises or TWS Enterprises.   

 

The speed of the certification could have contributed to the improper 

certification.  The speed with which HRD conducted the certification 

may have contributed to unaddressed discrepancies in the certification 

information.  The Human Relations Department took only 20 calendar 

days to certify TWS.  Of the 200 certification applications received by 

the Human Relations Department in 2007, only 11 were certified in less 

than 30 days.
9
  The majority of applications received in 2007 and 

eventually certified took more than 90 days to certify.   

 

The senior compliance officer reported that a former assistant to the 

former city manager inquired about the status of TWS‟s MBE 

application on July 24, 2007.  Although he did not try to pressure her to 

make an improper certification, he did ask her not to linger or take too 

long, because the city‟s MBE ordinance was about to change.  Under the 

code revision, MBE and WBE firms must be in business in the Kansas 

                                                      
9
 Minority and Women Business Enterprise Program, Office of the City Auditor, Kansas City, Missouri, April 2009, 

p. 7. 
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City area for at least one year prior to submitting its application.
10

  She 

was directed by him to go by the book, but to hurry with everything.  

(See Exhibit 3.) 

 

Exhibit 3.  TWS Certification Timeline 

Date Event 

5/31/2007 Missouri Secretary of State registered TWS as a foreign 

limited liability company authorized to transact business in 

Missouri. 

6/5/2007 TWS files its initial MBE certification application. 

7/6/2007 City issues business license for TWS. 

7/9/2007 Missouri Secretary of State registers TWS Construction 

Services, LLC as a fictitious name owned by TWS Technical 

Services, LLC. 

7/13/2007 TWS hand delivers a new MBE application to HRD. 

7/16/2007 TWS file is assigned to a senior compliance officer. 

7/23/2007 TWS’s owner emails a request to the senior compliance 

officer for an “early” signal about the potential for TWS to be 

certified in the near future. 

7/24/2007 TWS’s owner and employees, and a former assistant to the 

former city manager phone the senior compliance officer 

about the certification status of TWS. 

7/24/2007 HRD manager of the MBE/WBE program reviewed the TWS 

file and found that the business was not certifiable. 

7/25/2007 HRD asked TWS for additional documents. 

7/27/2007 The senior compliance officer conducts site visit.   

7/31/2007 HRD issues MBE certificate of certification. 

8/3/2007 Senior compliance officer prepares memo recommending  

certification for TWS and forwards it to the director of the 

human relations department for approval.   

8/3/2007 TWS is approved as an MBE. 

8/3/2007 MBE certification letter goes to TWS.  TWS is certified for 

excavation, hauling, grading, sewer construction, and 

environmental consulting. 

Source:  HRD’s Certification File for TWS. 

 

TWS’s MBE certificate was issued before TWS was certified by 

HRD.  HRD‟s certification memo recommending MBE certification for 

TWS was dated August 3, 2007.  On the same day, this memo, along 

with the supporting documentation, was submitted to the director of 

                                                      
10

 Section 38-100.4 (c) of the code adopted in Committee Substitute for Ordinance No. 071067, as amended, 

required that after the effective date of the provision, January 1, 2008, “Each person that seeks certification as an 

MBE/WBE in the Kansas City Metropolitan Area must demonstrate the business enterprise has a real and 

substantial presence.”  To demonstrate this presence a firm had to have been in existence in the metropolitan area for 

at least one year prior to its MBE/WBE application; have transacted business more than once in the metropolitan 

area within the last three years; have full-time employees using a majority of their working time to conduct or solicit 

business in the metropolitan area; and have its principal place of business in the metropolitan area. 
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human relations for review and approval.  The director‟s approval was 

recorded by initialing the memo.  The MBE certification certificate for 

TWS, however, shows an issued date of July 31, 2007, three days before 

the certification memo was submitted for review and approval.  

Normally the MBE certification certificate is printed after the file is 

approved by the director and turned over to staff for processing.   

 

TWS was certified despite the MBE manager’s initial evaluation.  On 

July 24, 2007, after TWS‟s new certification application was received, 

the manager overseeing the city‟s MBE/WBE certification program, said, 

after looking through TWS‟s file, that “they [TWS] are not certifiable.”    

 

We do not know the reasons for the manager‟s comments, but based on 

our review of the file, we concur with her conclusion.   The following 

should have raised concerns:   

 

 TWS‟s claimed construction experience was tied to a single 

contractor; 

 TWS lacked the equipment to have performed its claimed 

construction work;  

 TWS‟s three claimed construction contracts were completed on a 

single date just five days before TWS submitted its MBE 

application; 

 TWS‟s three claimed construction contracts were paid for with 

sequentially numbered checks just the day before TWS 

submitted its initial MBE application; 

 TWS was not registered with the Kansas Secretary of State to 

conduct business in Kansas until two days before its three 

claimed Kansas construction contracts were completed; and 

 the owner could not have had sufficient time to devote to 

controlling two unrelated, certified MBE businesses as well as 

other business operations.   

 

To protect the integrity of the city‟s certification process, the director of 

human relations should identify and correct department procedures and 

processes that permitted the improper certification of TWS as an MBE 

qualified to perform excavation, hauling, grading, and sewer construction 

projects. 

 

Arbitration Raises Problems with TWS Certification Information 

 

Arbitration materials raise problems with the certification information 

provided by TWS.  TWS should not have been certified in the areas of 
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excavation, hauling, grading, or sewer construction.  TWS was not 

qualified under the city code.     

Sworn TWS information appears to be inconsistent.  The MBE 

application is submitted with a sworn affidavit that “the foregoing 

statements and application contents are true and complete.”  Arbitrations 

are also based on sworn testimony.  There are apparent inconsistencies 

between TWS‟s application and supporting materials and the TWS-

Kissick arbitration.   

 

TWS claimed experience it did not appear to have.  TWS claimed in 

its MBE application that it performed three storm sewer installation jobs 

for Kissick.  These jobs served as the basis for the city‟s MBE 

certification of TWS to perform excavation, hauling, grading, or sewer 

construction projects.  

 

According to the arbitration, Kissick “pushed seven subcontracting jobs 

to TWS to establish its reputation in the local construction community as 

a viable subcontractor.  Between April of 2007 and November of 2007, 

Kissick provided TWS with seven subcontracting jobs in that endeavor.  

Kissick put its employees in those jobs as those of TWS, paid for the 

materials, and fronted the money for both employee payroll and 

materials.”
11

 

 

TWS should not have been certified.  TWS did not appear to have 

performed the storm sewer installation jobs listed on TWS‟s application 

for MBE certification.  Without the actual construction experience 

reported in TWS‟s MBE application, the city would not have certified 

TWS as an MBE firm capable of performing excavation, hauling, 

grading, or sewer construction projects.    

 

The director of human relations should determine actions to be taken to 

protect the integrity of the city‟s MBE and DBE programs from future 

submissions for certification by the owner of TWS.   

 

TWS was not “qualified” under the city’s MBE ordinance.  TWS 

would not have been “qualified” under the city‟s MBE/WBE ordinance 

to perform excavation, hauling, grading, and sewer construction projects.  

A firm is “qualified” when it has “the demonstrated ability to perform the 

contracted task.”
12

  Based on information contained in the arbitration, it 

does not appear that TWS performed the storm sewer projects.  Although 

TWS was certified, without actual experience, it would not have 

                                                      
11

 Arbitration page 3. 
12

  Section 38-84 (33), Ord. No. 030287 section 1, 7-31-2003. 
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demonstrated its ability to perform the contracted task.  Its performance 

could not be counted towards MBE participation goals for city projects. 

 

Because TWS was not “qualified” under the city‟s MBE program, the 

director of the city‟s human relations department should evaluate any 

reported construction participation for TWS as an MBE performing 

excavation, hauling, grading, or sewer construction projects.  

 

Major Opportunity for MBE Participation Lost  

 

The certification of TWS was based on the submission of incorrect 

information by TWS and the failure of the Human Relations Department 

to evaluate and investigate potential discrepancies in the information 

provided by TWS.  As a result, TWS was able to subcontract for and be 

credited with performing millions of dollars of work on at least two 

CenterPoint projects.  Based on the arbitration materials, it is unlikely 

that TWS‟s performance on the two CenterPoint contracts met the Port 

Authority‟s standards for MBE participation credit.  Without TWS, the 

MBE performance on two CenterPoint projects will be $3.8 million 

below the projects‟ combined MBE goals and millions of dollars in 

contracting opportunities were never available to qualified and certified 

MBEs. 

 

Because TWS was a major subcontractor on CenterPoint projects, the 

director of human relations should notify the Port Authority about the 

problems with TWS‟s certification. 

 

Other Jurisdictions May Have Relied on TWS’s DBE Certification 

Granted by the City  

 

Other certifying entities may have relied on the city‟s disadvantaged 

business enterprise (DBE) certification of TWS.  Some certifying entities 

require that a business seeking DBE certification be certified in the state 

in which it has its principal place of business.  Information from the 

city‟s certification of TWS was requested and provided to the Georgia 

State Department of Transportation and to the Louis Armstrong New 

Orleans International Airport.  In addition, a May 2008 communication 

indicated that TWS had a pending application for certification as a small, 

disadvantaged business enterprise by the United States of America‟s 

Small Business Administration.   

 

Because TWS should not have been certified to perform excavation, 

hauling, grading, and sewer construction projects, the director of human 

relations should determine what steps should be taken to notify others 
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who could have relied on certification information or the improper 

certification of TWS.  

 

_____________________________________________________________________________________ 

Recommendations 
1. The director of human relations should identify and correct 

department procedures and processes that permitted the improper 

certification of TWS as an MBE qualified to perform excavation, 

hauling, grading or sewer construction projects. 

 

2. The director of human relations should determine actions to be 

taken to protect the city‟s MBE and DBE programs from future 

submissions for certification by the owner of TWS. 

 

3. The director of human relations should evaluate any reported 

construction participation for TWS as an MBE performing 

excavation, hauling, grading, or sewer construction projects. 

 

4. The director of human relations should notify the Port Authority 

about the problems with TWS‟s certification. 

 

5. The director of human relations should determine what steps need to 

be taken to notify others who could have relied on certification 

information or the improper certification of TWS.  
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Appendix A 
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TWS Contracts, Arbitration Materials, and Court Orders 
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Director of the Human Relations Department’s Response
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